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PART A: SHORT ANSWER QUESTIONS 


Question 1 (2 marks) 


“... can say to the right hon. Gentleman (sic) that I have never held a slumber party or seen her in 
her pyjamas” 


The Prime Minister 
House of Commons Hansard Debates for 20 July 2011, Columns 932 and 933 


a) 


b) 


C) 


In one word answers: 


1. What technique did the UK Prime Minister use above to respond to this critical moment in 
the House of Commons? 


il. Is this a recognized technique in these sorts of situations? 
On one view, Australian Indigenous Peoples have practised a form of ADR for 40,000 years. 
True or False? 


From an ADR perspective, there is no significant difference between public and private disputes 
as long as there is a ‘good dispute’. 


True or False? 


Question 2 (2 marks) 


a) 


b) 


9) 


d) 


There must be a minimum of three people for negotiation to take place. 
True or false? 


Mediation is a very efficient way to resolve disputes. There only need to be two parties 
involved. 


True or false? 

Under the facilitative model of mediation, mediators are ‘third party neutrals’. 
True or false? 

“An (oral) message sent is not necessarily the message received’. 


True or False? 


Question 3 (2 marks) 


a) 


b) 


C) 


d) 


It has been cleverly observed that ‘listening is an act of [ f° 
What is the missing word? 


“‘n. harmonious and understanding relationship between people; feeling of being in harmony 
(with something)’ is the meaning of what important word in the ADR context? 


A leading question always starts with ‘how, when, where, why, what, or tell me about...’ 
True or false? 
Listening is the same as hearing, it can only be passive. 


True or false? 
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Question 4 (2 marks) 
(a) ‘Without Prejudice’ is a rule of what? 
(b) Professor John Wade argues there are only three things that matter in negotiation. 
What are they? 
(c) For what do the following acronyms stand? 
e WATNA 
e NADRAC 
° LEADR 


(d) 


‘Pick-a-pile; you cut, I choose’ is one way to cross the last gap in negotiations. 


True or False? 


Question 5 (2 marks) 


(a) 


List four advantages of the ADR process as compared to the litigation process for dispute 
resolution. 


(b) List four disadvantages for the ADR process as compared to the litigation process for dispute 
resolution. 

Question 6 (2 marks) 

a) LARS is Patrick Cavanagh’s acronym for the elements of a good negotiator’s communication 


skills. 


For what does the acronym stand? 


b) | What additional skill does a good negotiator have that begins with ‘R’? 
c) Professor Wade opines that there are 15 options for crossing the last gap in negotiations. 
Name one. 
d) “WITHOUT PREJUDICE SAVE AS TO COSTS” on a letter in negotiations is no longer based 
on Calderbank but has a statutory foundation. 
True or False? 
Question 7 (2 marks) 
a) Med-Arb is a special ADR process that is only used in medical disputes. 
True or False? 
b) Forum Sentencing and Circle Sentencing are not forms of ADR. 
True or False? 
c) ‘Essentially it requires that the State and its agencies act with complete propriety, fairly, and in 
accordance with the highest professional standards.’ 
To what policy is the above referring? 
d) According to Patrick Cavanagh, negotiators are best to ask leading questions. 


True or False? 
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Question 8 (2 marks) 


a) 


In Grievance Mediation, the third party neutral need not be qualified as an arbitrator. 


True or False? 


b) Identify two different types of humour that can be used at any time and circle which of these is 
preferable in the mediation context. 
c) For what do the following stand in an ADR context? 
e NMAS 
e ODR 
° NADRAC 
d) NMAS has four tiers. 
True or False? 
Question 9 (2 marks) 
a) | What, briefly, is an argument ad hominem? 
b) ‘He would say that’ is a famous example of the above stemming from The Profumo Affair. 
True or False? 
c) To qualify as a mediator, one has to be a qualified lawyer. 
True or False? 
d) Mediators who are also lawyers are subject to a higher ethical standard because they are officers 
of the court. 
True or False? 
Question 10 (2 marks) 
a) For what do the following acronyms stand: 
1. LAT 
ij NADRAC 
ili, WAM 
b) — Arbitration is the oldest form of ADR in Australian European history. 
True or false? 
c) The Commercial Arbitration Act 2010 (NSW) adopts the UNCITRAL Model Law as the 
domestic NSW law. 
True or False? 
d) What section in the Commercial Arbitration Act 2010 (NSW) provides that the only avenues for 


court intervention in arbitral proceedings are those provided in the Act. 
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Question 11 (5 marks) 


a) 


b) 


C) 


d) 


e) 


g) 


h) 


1) 


) 


‘Beale agrees to meet bouncer’ is the lead in a Sydney Morning Herald report of 21 February 
2013. 


To what ADR process did Mr Beale agree? 


‘Judges fight to defend their turf? is the lead in an Australian Financial Review report of 15 July 
2011. 


What did senior Federal Court of Australia judge Brian Lander warn if the government pushed 
for more ADR? 


‘Mediation over weddings dispute’ is the lead in a Sydney Morning Herald story of 21 February 
2013. 


Who urged a group of wealthy residents and an eastern suburbs council to continue mediation 
talks over their dispute about weddings taking place in a local park? 


‘New approach to sentencing needed after mother’s misery’ is the lead in a Sydney Morning 
Herald report of 20 February 2013. 


What ADR mechanism did Professor Peter Norden of RMIT recommend for this sort of case? 


‘Please don’t take that familiar tone with us, Mr PM’ is the lead in Catherine Naylor’s Sydney 
Morning Herald column of 12 July 2013. 


The columnist argues that the familiarity of modern-day discourse not only robs people of their 
honorific, and even their surnames, but it also robs them of respect. The columnist’s thesis is 
relevant for ADR practitioners when in communication with disputants. 


True or false? 


‘Former judge sued over proceeds of mother’s will’ is the lead in a Sydney Morning Herald 
report of 19 June 2014. 


The report relates to Family Provision proceedings concerning which former judge from which 
court? 


In the February 2014 LEADR Update, Dr Tammy Lenski makes reference to Stephen Covey. 
He talks about ‘types of listening’. He divides a vertical line between attentive listening and 
[ ] listening. 

What is the missing word? 

‘DJs offer to settle out of court’ is the lead to a Sun-Herald report of 08 August 2010. 


The report says ‘...The effect of the offer is to raise the stakes considerably for Ms Fraser-Kirk. 
If she rejects it and goes to court but then receives a lesser award she would have to pay legal 
fees for both sides...’ 


The DJs offer was made in the form of a Calderbank letter. 
True or false? 


‘Sorry for “stupid” gay, childless dig at Keynes’ is the lead in a report in The Australian on 06 
May 2013. 


British historian Niall Ferguson’s reported comment about John Maynard Keynes was an 
example of an argument [ ] 


What are the missing two words? 


‘Lessons in Mediation from Nelson Mandela’ is the lead in an online Mediate.com report of 
November 2013. 


In 1964, George Bizos, Mr Mandela’s young lawyer, persuaded Mr Mandela to change his now 
famous speech at the Rivonia treason trial. 


What three key words did Mr Bizos persuade Mr Mandela to include in his speech? 
[PART A TOTAL MARKS 25] 
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PART B —- LONG ANSWER QUESTIONS 


Question 12 (9 marks) 


a) | What are the similarities and differences between the ethics of a lawyer and the ethics of a 
mediator? 


b) 

Bumbling, incompetent, puzzled frustrated, irritated: these are hardly descriptions of the state in which 
people do their best, and adults in court can often be reduced to feeling like children... 

In the traditional courtroom setting, judges have to gauge levels of understanding without being able to 
resort to the full range of human communication tools; eye contact, direct interaction and questioning are all 
limited by legal convention. At best, judges can ask if all is clear, but which adult is happy to admit aloud, 
in the presence of others who seem at ease with what is happening, that they fail to understand a process that 
is ostensibly about them? 


Joanna Kalowski, ‘Communication techniques to support a less adversarial trial’, Less 
Adversarial Trial Handbook, Family Court of Australia (2009) 43 


Critically analyse what is meant by ‘less adversarial trial’ in the Family Court of Australia, 
highlighting the ADR influence in this recent development in that court. 


Question 13 (9 marks) 


a) How does Professor John Forrester argue that one can respond to a critical moment with 
humour? 


b) | What are the distinguishing factors that made Grievance Mediation so successful? 


Question 14 (9 marks) 


a) From an ethical perspective, what is the distinguishing feature of the Collaborative Practice/Law 
process and what is the importance of this? 


b) — Critically evaluate a jurisdiction where conciliations are commonly conducted and give your 
views and reasons on the success or otherwise of this ADR process in that context. 


Question 15 (8 marks) 


a) If it was argued that ADR has no place in the criminal law process, how would you counter this 
argument? 


Give at least two current examples in your answer. 
b) Briefly outline Waller v Hargreaves [2012] HCA 4 

° Material facts 

° ADR issues(s) 

e Decision 


e Relevance for ADR practitioners 


[PART B TOTAL MARKS 35] 
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